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Dear Councilor Stafford: 


‘I have devoted considerable study to the question 
raised in your letter of November 19, 1951, viz, wacther frozen gous 
fish may be sold in New Hampshire for restaurant and hotel purposes. I aan 
find thet Z mast come to the sam conclusion as that sct forth inthe 4. it 
notice of Robert H. Stobie, Director of Fish and Game, dated July 14, 1936, =". 
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Tae governing statute is R. Le co 241, Se 2 which 

reads in part as follows: . oO 

WNo person shall at any time of the year take, in any 

menucr, mimber, or quantity, fish, game, fur-vearing . og Be Seta 
animals, cr protected birds, or buy, sell, offer or 
expose for sale the sais, or any part thereof, | 
wherever taken or killed, except as permitted in 
this title . . «%. | 


Prior to 1935 the statute appeared 2s Public Laws 197, s. 2; in that year 
it was aaended to add the phrase "wherever taken or killed;". This cddi- 
tion clearly represents a studied effort on the part of the Legislaturs 

to prohibit the sale of game fish in this state from wherever it misht come. 


Since there appears nowhere in the title dealing 
with fish and game permission to scli the samc, it is clear that the 
quoted statute effectively prohibits such sale regardless of whore the fish 
end geme were teken. Since this is so, there remains only to be cone pe ee 
idered the validity of such a law. And it is very well settled that RARE 
ach a statute dees not violate the Constitution. The theory upon which it © is 
is susteincd is that a state is entiticd to protect the food supply which 
the wild fish and game represent. Since imported fish and game cannot bo Pee it 
distinsuished from locally killed creatures, proper enforcement of locah ses, 
law requires uniform treatment as between the two. The leading case co segs 
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the subject is State of New Yoris ve. Mesterhern, 5S Led. 75. 


It is rcecosniscd that wien Re Le ce 241, Ge. 2 
wos cnactcd, there were no such dealings in frozen foods as now prevails 


on@ loss to businessmen was, therofore, insignificant. Nowover, the ne 


“Lay renains and until it is changed by lcgislative cnacticat it must be 
interpreted to forbid tho sale of the product in question, 


For your information I enclose herewith a copy of a 
letter from John H. Finley, Comaissioncr, and tho opinion of Dudisy Orr, 
ssistant Attornoy General in reply theroto, ‘This opinion was written on 
March 1, 1935, prior to tho enactment of the amendient to R. Ly ce 241, Se 
2, noted cbove. You will aotc that oven without the words "wherever talcen 
or killed", it was the view of this office that imported gam fish could 

not be sold in this state. _ es : 


Very truly yours, . 


- + Warren E, Waters — ea eee: Paes 
: | Assistant Attorney General | | ie: 
WoW’: RM _ ; ; estoat : hae Z . a a 


‘councilor Charles F, Staffom de : December 4, 1951 
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